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development is not, he can nevertheless appreciate such a man as Mr. 
Justice Campbeli., even though that judge resigned a seat upon the 
bench to help tear down that Constitution which he had taken an oath 
to support. 

Mr. Carson's constitutional opinions, which breathe through his 
accounts of the cases decided by the Court, are always those of a con- 
sistent Federalist, of what we may call, for lack of a better name, the 
"old school." Never extreme, appreciating Taney's development of 
the powers of the States, as exemplified in the Charles River Bridge Case, 
as much as M.^rshaix'S development of Federal power in McCulloch v. 
Maryland, he is more interested in the division of the powers of National 
and State governments than in the development of theories respecting 
the rights of individuals as such, which neither nation nor State can 
trample under foot — of what in apt words has been called "the liberty in 
the Constitution." Thus we find an almost unconscious confusion 
between local self-government and individual liberty. This leads him on 
page 461 to note, without disapproval, Mr. John S. Wisb's absurd 
panegyric on the decision in the Slaughter-House Cases, that a State 
could trample on the rights of individuals by establishing a monopoly. 
The eflusion to which we refer runs as follows : "I said that we owe more 
to the American lawyer than to the American soldier, and I repeat it ; 
for not all the victories of Grant, or all the marches of Sherman, have by 
brute force done as much to bulwark this people with the inestimable 
blessings of constitutional liberty as that oue decision of the Supreme 
Court in the Slaughter-House Cases, declaring what of their ancient 
liberties remained." 

This confusion between local interest and self-government and in- 
dividual liberty detracts but little from the review of constitutional cases. 
The development of individual liberty, as distinguished from State rights, 
will be the work of the second hundred years of the court's existence. 
And we must always keep in view the fact that Mr. Carson is not 
writing a history of the development of constitutional law. That is a 
work of the future, and it will involve a departure from the strict chro- 
nological order which Mr. Carson has adopted. But he has presented 
to us an interesting sketch of the history of the Court, and a clear state- 
ment of the principal points involved in every case of interest which has 
come before the tribunal. This is a great work for one man to undertake 
and to accomplish. The book should be possessed and read by all who 
care to understand the institutions of their country. 

W. D. L. 



Select Cases on Evidence at the Common Law. With Notes. By 
James Bradley Thayer, LL.D., Professor of Law at Harvard 
University. Cambridge: Charles W. Sever, 1892. 

Professor Thayer, in the preface to this large volume of over twelve 
hundred pages, tells us that he has been driven to the preparation of such 
a work by the necessities of his classes at the Harvard Law School, 
where the recent growth of the number of students has been so great that 
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it is no longer possible to rely merely upon the library. "The book," 
he says, " is designed, primarily, for the use of these classes; but in pre- 
paring it I have kept in mind the fact that it might be used elsewhere. 
It furnishes a text-book for that careful preliminary study which should 
prepare all who are to take part in the regular conferences between an 
instructor and his pupils. My experience confirms that of others who 
have found, in dealing with our system of law, that the best preparation 
for these exercises is got from the study of well-selected cases." 

The work is a mine of information on the Law of Evidence. It 
contains not only a very large number of cases, reported either in full or 
in part, but a series of elaborate head-notes to the various divisions of the 
work, in which the student will find an historical and critical exposition 
of the principles underlying the subject in question. Many of these 
head-notes are substantially reprints of articles contributed from time to 
time to the Harvard Law Review, and it is gratifying to observe that, 
among these, the author has given to the profession at large the greater 
part of his admirable paper on ' ' Presumptions and the Law of Evidence. ' ' ' 
The work is divided into five chapters, each of which is elaborately 
subdivided. The five are: I "Preliminary Topics;" II, "Leading 
Principles and Rules of Exclusion; " III, " Real Evidence. Things Pre- 
sented to the Senses of the Judge or Jury; " IV, " Writings," and V, 
"Witnesses." 

"Admissions " are treated by Professor Thayer as one of the " Pre- 
liminary Topics," but he adds no comments of his own to the head-note 
of the section, which consists entirely of quotations on the subject from 
Greenleaf. The latter author, it will be remembered, objects to the 
classification of admissions as exceptions to hearsay, and prefers to treat 
them " as a substitute for the ordinary and legal proof, either in virtue 
of the direct consent and waiver of the party, as in the case of explicit 
and solemn admissions, or on grounds of public policy and convenience, 
as in the case of those implied from assumed character, acquiescence or 
conduct." It is a matter of regret that Professor Thayer has not given 
the profession the benefit of an original discussion of admissions, for it 
may be doubted whether Greeni,eaf has said the last word on the 
subject. It may be correct enough to say that admissions are " a substi- 
tute for the ordinary and legal proof; " but it seems to the writer that it 
should be pointed out that what is sought to be established by the party 
offering an admission in evidence is not so much the ultimate fact to 
which the admission relates as the fact of the admission itself ~tht fact, 
that is, that his adversary (or one identified in interest with him), has 
made a certain statement, or acted in a certain way. Whether the state- 
ment is true or not is, perhaps, quite immaterial, for the adversary cannot 
complain if, having made the statement, court and jury take him at his 
word; or if, having been silent when it was his duty to speak, the jury 
are permitted to draw inferences from his silence. It is, moreover, clear 
that in the case of many admissions the elements of an estoppel are 
wanting; for the statements are admissible against a party whether or 

' 3 //arv. Law Rev., 142 et seq. See Thayer on Evid., pp. 1-4 and 
79-82. 
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not they have been acted upon by his adversary. And, again, no rule of 
admissibility can be said to be based on estoppel, for the question of bare 
admissibility is entirely distinct from the question of what weight is to 
be attached to the evidence, or whether or not it can be contradicted. It 
may be true, therefore, that the basis for receiving admissions in evidence 
is something quite independent of their probable truth, while the reason 
underlying the admission of all other exceptions to the hearsay rule is 
that in each case there is a sanction which is substantially equivalent to 
an oath and cross-examination. But why should this difference lead to 
the conclusion that admissions are not exceptions to hearsay, if that 
term is to have its customary signification of "statements made by a 
person not called as a witness? " 

The other matters treated under Chapter I are " The Jury," "Judicial 
Notice," "Burden of Proof," "Presumptions," Law and Fact," Court 
and Jury," and " Demurrers upon Evidence." The note on p. 19, et $eq., 
discussing where abouts in the law the doctrine of judicial notice belongs, 
is of absorbing interest. There is much food for reflection in the follow- 
ing remark : " This function is, indeed, a delicate one; if it is too loosely 
or ignorantly exercised it may annul the principles of evidence, and even 
of substantive law. But the failure to exercise it tends daily to smother 
our trials with technicality, and monstrously lengthens them out." The 
attention of our readers is also called to the note on p. 44, et seq., in 
which there is a masterly discussion of the double meaning of the term 
"Burden of Proof." 

It would be a pleasant task to take up in order each of the topics 
treated by Professor Thayer, and set down in this review the impres- 
sions which are the result of an exhaustive examination of this work. 
But lack of space makes this impossible. We cannot forbear, however, 
from printing in full a short note on p. 554, which calls attention to a 
fruitful source of error and confusion ; 

"In England, declarations made by a deceased person in the usual 
course of duty or business hold the place of a clear exception to the rule 
against hearsay. The fact has not always been observed in this country. 
Greenleaf'streatmentof them in a wholly different manner (lEv., I 123), 
as not related to hearsay, has perplexed the subject. It has taken long, 
moreover, to work clear of a tendency to confuse this topic with that of 
a party's use of his own entries in his account books, and with that of 
using entries as a mere auxiliary to testimony — to refresh recollection. 
It should be noticed that the English irregularity which allows evidence 
of oral declarations in this class of cases does not obtain in this country." 

The cases have been selected with anxious care. By one who is par- 
ticularly interested in the law of evidence the volume will be found to 
contain many old friends. The cases on " Declarations as to Pedigree " 
are especially interesting. Professor Thayer summarizes in a note the 
case of Blackburn v. Crawford,' but expresses no opinion as to the cor- 
rectness of the decision. To the writer it has always seemed as if that 
case were wrongly decided, and as if Mr. Justice Swayne could almost 
be accused of so far misunderstanding the rule as to suppose that the 

'3 Wall., 175. 
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witness must be proved to be related to the declarant. In connection 
with this topic Professor Thayer might, perhaps, have cited with advan- 
tage the case of Sitler v. Gehr, in 105 Pennsylvania. 

On the whole, nothing but praise can be accorded to this volume, 
and we welcome it as one of the most important contributions to legal 
literature which has appeared in many a day. 

G. W. P. 



Blackstone's Commentaries on the Laws of England. Edited 
by WiLUAM Hardca.stle Browne, A.M., of the Philadelphia Bar. 
New York : L. K. Strouse & Co., 1892. 

In this single volume of about eight hundred clearly printed pages 
Mr. Browne offers to the public "all of Blackstone's great work 
which has any bearing whatever upon the present law, whether it be the 
law itself, as now operative, or the grand principles which underlie it; 
and also all matter of historic interest contained in the commentaries 
which may prove valuable or entertaining reading." The editor appends 
a glossary of legal terms employed, brief biographical notes of writers 
referred to, and a chart of descent of English sovereigns. All the notes 
of former editors are omitted, and none are substituted for them, with 
the exception of a very few brief foot-notes designed to qualify or explain 
condensed statements in the text. This is in response to a demand said 
to be made by leading educators for an edition of Blackstone *' exclu- 
sive of editor's notes." 

The editor has not hesitated to condense the statements of his author, 
and he has divided the entire work into paragraphs, each of which begins 
with a side heading in heavy type so worded as to indicate the subject- 
matter of the paragraph. 

Criticism of this work must be confined to the expression of a doubt 
whether such a book should ever have been written at all. If it once be 
admitted that Blackstone can be abridged and "modernized" toad- 
vantage, it will be conceded that Mr. Browne has done his work reason- 
ably well. It is true that the paragraph headings offend the eye, and 
that the use of the same type in them throughout the book destroys all 
sense of perspective by treating to that extent all statements as equally 
important, whether they be statements of some trivial illustration or of 
some weighty principle of law. It is also true that the process of con- 
densation has resulted in marring the beauty of the author's style, and 
has thus deprived the work of a peculiar charm. But, on the whole, the 
omissions have been judiciously made, and the condensed statements are 
clear and reasonably complete. 

As to the question whether or not such a work as Blackstone's is 
susceptible of abridgment we express an opinion with diffidence. Mr. 
Browne, in his preface, says that the general plan of the work has been 
approved by several eminent professors of the law. Such approval must 
carry great weight as coming from men who are in a position to gauge 
the needs of students. But it must not be forgotten that the commen- 
taries of Blackstone in themselves constitute only a bird's-eye 
view, as it were, of the field of law. Moreover, the mode of treatment 



